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Before the Court is Plaintiff H tham Abuhouran’s
(“Plaintiff”) request for additional discovery and notion for
appoi ntnent of counsel. For the follow ng reasons, the Court
will grant Plaintiff’s request for discovery on a limted basis,
but will deny Plaintiff’s notion for appointnment of counsel on
the ground that Plaintiff possesses sufficient skill to

conpetently pursue his claimpro se.

BACKGROUND
A Facts
Plaintiff, a pro se prisoner, asserts tort and Bivens
clains against the United States and seventeen enpl oyees of the
Federal Bureau of Prisons (collectively, the “Defendants”) for
(1) all eged exposure to secondhand snoke based on the failure of
the prison to provide adequate ventilation, place Plaintiff in

t he non-snoking unit, or enforce its non-snoking policy; and (2)



violation of his First Amendnent rights by requiring that his
correspondence be in English only. Plaintiff alleges the
followng facts in support of his claimarising out of an
“i nadequate” ventilation system at Federal Detention Center
(“FDC’) Philadel phia. Plaintiff was transferred from Feder al
Correctional Institution (“FCI”) El kton to FDC Phil adel phia on
July 2, 2002. He was placed with a cell mate who snoked 3-4 packs
of cigarettes every night. Plaintiff conplained and was
transferred to a cell that |eaked when it rained. He conplained
again and was transferred to a cell occupied by another snoker.
He conpl ai ned again but was not transferred for several nonths.
Plaintiff also nmade requests that the warden enforce various non-
snoking policies that were ignored. He states that the prison
was crowded beyond capacity and that the ventilation system was
i nadequate to deal with such a | arge prison popul ation
particularly in light of the anmount of snoking that takes place.
Plaintiff’s clainms are virtually identical to case No.
07-2465, which was filed with this Court and dism ssed, and is
currently on appeal. Plaintiff, however, asserts two additional
causes of action in these proceedings. One, that he was
subjected to “invidious discrimnation” in violation of the Fifth
Amendnent. Two, that he was subjected to “invidious
di scrim nation” when he was required to conduct correspondence in

English only, in violation of the First Arendnent (the “First



Amendnent C aini).

B. Procedural History

Plaintiff originally filed the instant case in the
United States District Court for the District of Colunbia on

March 24, 2006. See Abuhouran v. Mrrison, No. 06-0560 (D.D.C).

That court transferred the case to the Northern District of OChio.

See Abuhouran v. Morrison, No. 06-1207. The Ohio district court

dism ssed all of Plaintiff’'s clains arising out of his
incarceration at FCl Elkton for failure to state a claim and al
of the clainms arising out of his incarceration at FDC

Phi | adel phia for failure to exhaust adm nistrative renedies. On
appeal, the Sixth Crcuit affirmed the dism ssal of the FC

El kton clains, but renmanded the FDC Phil adel phia clains based on

Jones v. Bock, 549 U. S. 199 (2007). By order dated Novenber 30,

2007, the district court transferred the remaining clains to this
Court, which docketed the case as 07-5513 on Decenber 28, 2007.
Plaintiff thereafter filed an anended conpl aint on February 14,
2008, and a first anended conplaint on March 5, 2008. Defendants
filed a notion for summary judgnment on April 20, 2009.

On Novenber 3, 2009, Plaintiff filed a response to
Def endants’ notion for summary judgnent and requested additi onal
fact discovery and appoi ntnent of counsel. Follow ng a tel ephone
conference, and in light of the pending parallel case in the

Third Grcuit, the Court dism ssed Defendants’ summary judgnent



notion as to all the counts in Plaintiff’s conplaint except for
the First Amendnent Claim The Court further ordered Defendants
to prepare a report as to what docunents nmay be available in
regard to Plaintiff’s request for additional discovery (the

“Di scovery Report”), and that Plaintiff have an opportunity to
object prior to a decision on whether additional discovery or the
appoi nt nent of counsel was necessary. The Discovery Report al so
was to address whether depositions were necessary as to certain
personnel, specifically the fornmer warden at FCl El kton,
concerning the First Amendnent Claim On Decenber 7, 2009,
Defendants filed the D scovery Report, and on Decenber 21, 2009,

Plaintiff filed his objections.

1. REQUEST FOR ADDI TI ONAL DI SCOVERY

Plaintiff has requested additional discovery in order
to respond to Defendants’ notion for summary judgment. Plaintiff
requested that he be permtted to depose the follow ng
individuals: (1) “M Azzam” a forner health adm nistrator at FC
El kt on concerning his nedical condition; (2) “Dr. Mneti,” a
health director at FCl El kton concerning his nedical condition;
(3) “M. Link,” the SIS at FCl El kton concerning the restrictions
l[imting Plaintiff to witing in English-only; (4) “Captain
Fitzgerald,” a prison official at FCl El kton concerning the mai

restrictions; and (5 Wardens R L. Morrison and Mark A, Bezy



concerning the mail restrictions.?

As the Court’s Novenber 6, 2009 order expressly limted
Plaintiff’s request for discovery to his First Amendnent C aim
it is only necessary to address Plaintiff’s request for discovery
as to witnesses who have information concerning the restrictions
pl aced on Plaintiff’'s mail.

Def endants were instructed to produce a Di scovery
Report concerning the logistics of Plaintiff’s request for
di scovery, particularly wth respect to deposing the warden who
i nposed the mail restrictions. Defendants’ D scovery Report
posits that further discovery, including depositions, as to
Plaintiff’s First Amendnent Caimis unnecessary as the
restrictions on Plaintiff’s mail were plainly valid. [In other
wor ds, Defendants’ position is that any discovery would be futile
as Plaintiff’s First Arendnent C ai m cannot proceed.

Regardl ess of the nerits of Defendants’ argunents, the
instructions fromthe Court during the Novenber tel ephone
conference were clear:

Sothisis what I'd like to do. M. Frye, I'd like

you to take a look at this matter, and find out what
docunents are available, and to identify a person, who

woul d be able to testify as to the circunstances. Maybe
it’s not the warden, nmaybe it’s sonebody else. | take

! The parties have provided conflicting information as to
whet her M. Morrison or M. Bezy was the warden at the tine that
the mail restrictions were inposed on Plaintiff. The exact
identity of the warden is not germane to the disposition of the
i nstant noti on.



it, it my well be that this was a | ower | evel deci sion.

So that’s - the point is, is where did this
originate, and we're not going to have a fishing
expedition, or paralyze the functions of the institution,
or affect the workings of the Bureau of Prisons. |It’s
sinply a matter of trying to establish a baseline from
whi ch the Court can then nmake a determ nation

So what — before we - before we run here, why don’t
we just take a few baby steps. And the first baby step
is for you to give us a report, maybe within 30 days, of
what it is that is avail able; maybe a | ot, maybe not hi ng,
and then 1’1l have to decide how to proceed.

(H’g Tr. 19, Novenber 6, 2009.) Instead of follow ng the
Court’s directions, counsel for Defendants’ D scovery Report
provi ded argunent as to why Plaintiff’s claimis without nerit.
Def endants’ response is totally unacceptable. G ven counsel’s
recalcitrance to follow the Court’s directions, Defendants are
directed to designate a 30(b)(6) deponent to answer questions in
deposition limted to the First Arendnent Claim Prior to the
deposition, Plaintiff shall conply wwth Fed. R G v. P. 30(b)(6)
and designate with reasonable particularity the proposed areas of
inquiry. Follow ng the deposition, the Court will enter a
scheduling order to allow the parties an opportunity for further
briefing on the nerits of Plaintiff’s First Amendnent C aim

i ncluding the opportunity for Defendants to file a notion for

summary judgnent.



I1l1. REQUEST FOR APPO NTMENT OF COUNSEL

Plaintiff also nakes a request for the appointnment of
counsel based on the conplexity of the case and his | ack of
financial resources. “Indigent civil litigants possess neither a
constitutional nor a statutory right to appoi nted counsel.”

Mont gonery v. Pinchak, 294 F.3d 492, 498 (3d GCr. 2002) (citing

Par ham v. Johnson, 126 F.3d 454, 456-57 (3d Cr. 1997)).

District courts do, however, have statutory authority to “request
an attorney to represent any person unable to afford counsel.”

28 U S.C. 8 1915(e)(1). The Third Grcuit grants district courts
“broad discretion” to determ ne whether appoi ntnent of counsel to

an indigent civil litigant is proper. Mntgonery, 294 F.3d at

498 (citing Tabron v. Gace, 6 F.3d 147, 153 (3d Gr. 1993)).

This determ nation may be nade by the district court at any tine
during the litigation and may be nmade by the district court sua
sponte.

In Tabron, the Third Grcuit developed a |ist of
factors for district courts to consider when determ ni ng whet her
to appoint counsel to a civil litigant. 6 F.3d at 155-57. As a
threshold matter, the district court nust first assess whether
the “plaintiff’s claimhas arguable nerit in fact and law.” [d.
at 155. Once this threshold matter is satisfied, the district
court should consider the follow ng factors:

(1) the plaintiff’s ability to present his own case;



(2) the difficulty of the | egal issues;

(3) the degree to which factual investigation wll be

required and the ability of the plaintiff to pursue

such investigation;

(4) the plaintiff’s capacity to retain counsel on his

own behal f;

(5) the extent to which a case is likely to turn on

credibility determ nations; and

(6) whether the case will require testinony from expert

W t nesses.
Mont gonery, 294 F.3d at 499 (citing Tabron, 6 F.3d at 155-57).
In addition, the district court nust take into account that
“volunteer lawer tine is a precious commodity and shoul d not be
wasted on frivolous cases.” 1d. (citing Tabron, 6 F.3d at 157).

Based on an initial review of Defendants’ notion for
summary judgnent, it does appear that Plaintiff’s clains
concerning his exposure to secondhand snoke are barred by res
judicata and col | ateral estoppel based on his prior duplicative
filings. This is not the case for Plaintiff’'s First Amendnent
Claim which appears to be non-frivol ous based on the Court’s
initial review. A key inquiry is whether given the Court’s
approval of Plaintiff’s request for additional fact discovery,
i ncludi ng depositions, it is necessary to appoint counsel in this

case. Even if fact discovery is needed, initially at |east, a



30(b)(6) deposition as ordered above, the scope of discovery
sought by Plaintiff is neither broad nor conplex such that he
woul d be prevented from conducting it properly w thout the
assi stance of counsel. At this tine, Plaintiff needs only to
ascertain the reasons behind the inposition of his mai
restrictions in order for the Court to adjudicate his First
Amendnent Claim Mreover, in his comunication wth the Court,
both oral and witten, Plaintiff has denonstrated a high | evel of
under st andi ng of the | egal process.

Therefore, Plaintiff’s notion for appointnent of

counsel is will be deni ed.

| V.  CONCLUSI ON
For the foregoing reasons, Plaintiff’s request for
addi tional discovery will be granted in accordance with the terns
of the acconpanying order, however, Plaintiff’s notion for
appoi ntment of counsel will be denied. An appropriate order

foll ows.
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ORDER

AND NOW this 1st day of April 2010, it is hereby
ORDERED as fol | ows:

1. Plaintiff shall conply with Federal Rule of G vil
Procedure 30(b)(6) and supply to Defendants’ counsel the areas of
inquiry, to be specified with reasonable particularity, that he
intends to address during the deposition by April 20, 2010.

2. Defendants shall designate a deponent pursuant to
Federal Rule of G vil Procedure 30(b)(6) with respect to
Plaintiff’s First Arendnent claimby May 1, 2010.

3. Defendants shall schedul e the deposition pursuant
to Federal Rule of Civil Procedure 30(b)(6) to be held no |ater
than May 31, 2010. Defendants’ counsel shall nmake the |ogistical
arrangenents for the deposition, and it nmay be conducted by
vi deo.

4. Plaintiff’s notion to appoint counsel (doc. no. 41)

- 10 -



i s DENI ED.
5. Upon concl usion of the deposition, Defendants’
counsel shall contact the Court and request that a tel ephone

status and schedul i ng conference be hel d.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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